Little doubt exists that the effect of a convict's engaging in useful occupation is beneficial so far as the convict himself is concerned.' Moreover, from an eonomic viewpoint, the failure to utilize convict labor is sheer waste, the cost of which is cast upon the taxpayers.
However, when we approach the effects of this labor upon industry, we tread upon more controversial ground. Though when compared with the total amount of labor engaged in industry, the importance of convict labor seems insignificant, 3 its concentration in a few industries 4 makes it a vital factor in those industries.
In the utilization of convict labor, the states have employed one or more of six systems. 5 Under the lease systemO the state gives the care and custody of the convict to a lessee who obtains the benefit of the convict's labor, the state reserving to itself the power to make rules for the proper care and inspection of the quarters. Under the contract system, 7 as under the lease system, the contractor supplies the raw material, carries the risk of profit and loss, and superintends the work. But under this system, the responsibility for the care and custody of the convict is on the state, which usually maintains the convict in a state-kept institution. The authority over the convict is necessarily divided. The piece-price system s differs from the contract system only in that the state, in addition to caring for the convict, actually superintends the work. Where the public account system 9 is employed, the state enters the field of manufacturing on its own account and sells in the market as a producer. Under the state-use system," 0 articles produced by convict labor may be used only by the producing institution or by other public institutions of the state. Finally, the public works and ways system" permits the utilization of convict labor only in connection with the construction and repair of the public works and ways.
No matter which one of these systems is employed, free labor has to meet the competition of convict labor.
1 2 Likewise manufacturers employing free labor must necessarily face the competition of manufacturers employing convict labor.' 3 As long as the wage paid to the convict remains, as it now is, materially less than that paid to the free '12For judicial recognition of this fact, see Ward v. City of Little Rock, supra, footnote 2, pp. 531-2. Under the lease, contract, and piece-price systems, free labor has to compete directly with convict labor. Even where the state-use or public works and ways system is employed, free labor is affected since the total demand for free labor is decreased. "Convict Labor in 1923," supra, footnote 3, p. 1. Under the public account system, free labor does not meet any direct competition. But the necessity of the private manufacturers meeting the competition of the state must tend toward the decrease of the wages paid free labor. For labor's viewpoint, see "Proceedings of the 44th Annual Convention, American Federation of Labor (1924), pp. 43-44; E. T. Hiller, op. cit., footnote 5, p. 851.
'aThe competition is most direct where the state itself engages in industry. Where a private manufacturer buys the labor of convicts he, in effect, enjoys a subsidy and is able to quote prices which the ordinary manufacturer is usually in no position to meet. Even under the state-use and public works and ways systems. Drivate enterprise is affected since the total demand for its products is decreased. For the manufacturer's viewpoint, see "Prison Labor Competition v. Free Industry" (2nd ed.), issued by the International Ass'n of Garment Mfrs., pp. 9-10; "Convict Labor in 1923," op. cit., footnote 3, pp. 107-166. For judicial recognition of this .fact, see Pollock v. Mabey (1924), 63 Utah 377, 383-4, 226 Pac. 186. laborer, 14 both free labor and the employer of free labor must inevitably be under a disadvantage.
It is therefore not surprising to find considerable opposition to the utilization of convict labor. Attempts to check convict labor as such, on constitutional grounds, have proved unsuccessful. It is well settled that the state may compel the convicts to work.
9 It is not a violation of the constitutional prdhibition against "cruel and unusual punishments."' 1 As to one convicted after the passage of a statute providing for convict labor, the sentence includes such labor.
17 But as to one convicted before the statute, there is a possibility that it may be considered e.x, post facto and therefore ineffective s . 8 The opposition therefore has been evidenced mostly by attempts to curb convict labor indirectly. Statutes have been passed requiring the labeling and branding of convict-made goods and the licensing of dealers in such goods. Such statutes have not been passed upon by the United States Supreme Court. Where it was sought to apply these statutes to goods manufactured in other states, state courts held them to be unconstitutional on the ground that they unduly interfered with interstate commerce.
19 A statute is, a fortiori, invalid if it discriminates against goods produced by convicts in other states. 20 The fact that the goods are convict-made does not prevent them from being '1Shenandoah Lime Co. v. Governor (1914) When applied to goods already in existence, these statutes also seem to violate the state constitutional provisions against the deprivation of liberty and property without due process of law. 22 Though a law will not be declared unconstitutional under either the due process or discrimination clauses where the state's police power is properly exercised, the protection of free labor from the competition of convict labor has been held not to be a proper exercise of the police power. 2 3 Where an attempt was made to evade the above holdings by a statute based on the taxing power, it was held that convict-made articles were not a proper classification for the purposes of taxation.
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Where, however, the law applies to articles to be made within the state and concerning which no private individual has any contract rights., it would seem to be constitutional, at least as far as the first sale is concerned. Since the state may prevent its convicts from working at all, it may impose the conditions under which the labor of convicts may be employed or the goods produced by the convicts acquired. Inasmuch as such laws would not restrict the total sales of convict-made goods to an extent great enough to compensate for the substantial decrease in the value of the labor of the state's own convicts, they will probably not prove of much importance. Though the labeling and licensing laws have not met with much success, the amount of convict labor has been substantially restricted in a few states by statutory or constitutional prohibitions against trade instruction to convicts or the use of machinery by convicts. It is fairly obvious that. some systems for the utilization of convict labor are better than others and attempts have been made to abolish the poorer ones. The lease system early proved a failure from a humanitarian and criminological viewpoint .
2
The desire of the contractors to get as much out of the convict as they possibly could often worked to the detriment of the convict's well-being. Moreover, these systems are the ones which cause convict labor to come most directly into competition with free labor.
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Many states have attempted to abolish the leasing or contracting of convict labor.
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The question has therefore arisen whether a contract calls for the furnishing of convict labor or the furnishing of goods to be produced by convict labor. The problem may be approached from either of two angles. It is possible to regard these constitutional provisions as attempts to restrict direct competition with free labor.
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If the state supplies the capital, exercises control, bears the risk of profit and loss, and is regarded in the contract as the enterpriser, or if a majority of these elements are present, the state is the true enterpriser and is the one who actually engages the convict labor.
If, however, a majority of the enumerated factors are found on the side of the private individual, he is the one for whom the convicts are working. This "enterpriser" approach has been followed by some cases. The performance of contracts involving convict labor or products of convict labor is affected by the fact that the state is one of the Price v. Mabey (1924), 62 Utah 196, 218 Pac. 725 . In this case, the company was under a duty to furnish raw materials and machinery and to supervise the work. The court therefore held the contract invalid. But see Henry v. State (1905), 87 Miss. 1, 53, 39 So. 856 , where the individual supplied the capital, the state had control, and both were in a position to gain or lose. In addition the contract spoke of the individual's paying for the "labor of the conv~cts." It would therefore seem that the enterprise was that of the individual. Nevertheless, the court held that the contract did not call for the sale of convict labor. The same contract again came before the court and was given the same interpretation in Henry v. State (1905) parties to such contracts. Since it is considered contrary to public policy to prevent the state from altering the nature of the penal system, if, acting in a governmental capacity, it does make a change in the penal system, the private contractor has no remedy if it involves a breach of contract.
3 4 If, however, the state attempts to breach the contract otherwise than by a change in the penal system, the private contractor may obtain specific performance.
It has been urged that state expenditures for facilities to enable convicts to labor when such labor results in products which are sold to private individuals is a diversion of public funds for private purposes. They have, however, been held proper on the ground that the primary purpose was a public one, namely, to provide employment for the convicts and that the sale to private individuals was only incidental.
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It has been held in a recent decision 37 that contracts for the sale of the products of convict labor are not "in restraint of trade" nor the granting of a "special privilege."
Opponents of convict labor are looking with favor upon a plann which would provide a variation of the state-use system. Under it, by agreement between states, certain industries which have a ready and stable market among public institutions would be allocated to the various states and the sale of products of convict labor would be limited to such institutions . 3 The possible objection that such statutes would be in violation of the constitutional prohibition of agreements and compacts between states 40 may be obviated by procuring the consent of Congress. 
